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Preface 

 

The purpose of this survey is to provide the climbing public with the basic ability 

to identify the legal issues that affect climbing.  In doing so, it was conceived with a 

particular emphasis on preserving and creating access to U.S. climbing locations.  This 

work is not meant to be a substitute for a legal education, or to supplant the advice of a 

practicing attorney.  In fact, perhaps the best outcome this survey seeks to foster is an 

intelligent conversation between local climbers, attorneys, and land managers.  By 

providing an outline of the legal issues affecting climbing, local climbing activists can be 

better equipped to develop solutions to access issues in their area. 

 

This survey is divided into sections, each with a particular emphasis on a major 

area of law impacting climbing.  These divisions are meant only to provide a framework 

in which to outline how the law has developed, and thus how it functions to influence 

any legal solution.  This survey is not intended to provide a quick and easy index of 

problems/solutions.  Legal issues affecting climbing are complicated.  It would be foolish 

to focus on one particular element of a legal issue to the exclusion of others.  Most often, 

legal issues affecting climbing draw from many aspects of the law.  For example, a 

property rights problem often really concerns tort liability, and a natural resources issue 

may center upon a particular agency’s statutory grant of authority to manage the land 

under its jurisdiction.  Insomuch as this is the case, the traditional areas of law are 

somewhat intermingled - property concepts are discussed within the arena of tort law, 

as well is contractual waiver. 

 

To this point, references to specific cases is disfavored as compared to an 

emphasis on the general legal concepts that inhere in most disputes.  The multiplicity of 

jurisdictions, the uniqueness of the common law of each state, and the ever new flood of 

opinions on a daily basis, makes a particular case citation virtually meaningless.  What is 

persuasive legal precedent in Colorado on a particular date is likely to be of no influence 

a year later in a dispute in Connecticut.  Of more importance is a basic understanding of 

the core legal issues that inform particular case outcomes.  On the other hand, there are 
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particular areas, namely in the governmental immunity, easement, and public lands areas, 

where cases and statutory examples are employed to help illustrate these concepts. 

 

It is our hope that this survey continues to serve as a concise introductory 

resource to educate local climbing activists- fostering a more informed position from 

which to argue for access to our many crags.  As with any other human interaction, the 

more informed the parties are, the higher the chances are for sustainable agreement.  

Knowledge of the legal issues affecting climbing is a crucial prerequisite to any 

conversation involving access, and if this primer can serve to make that conversation 

more efficient and successful, then I’ll consider my effort a success. 

 

This work is a continuation and expansion of the first edition conceived and 

written by Chris Archer of the Access Fund in 1995.  The goal of the first edition was to 

provide regional access coordinators with both an introduction to the legal issues 

affecting climbing, as well as an intelligent resource from which to make initial 

assessments about which areas of law were likely implicated in a given access conflict.  

From this informed position, climbers could then create partnerships with specific 

actors within the legal actors in their community to keep areas open to climbing.  With 

this second edition this intention has not changed, but only broadened. 

 

This edition follows the same topical format as the first edition.  The general 

emphasis on tort liability and how to avoid it remains the main focus of the survey.  Some 

of the specifics of the criminal nuances of trespass have been pared down, perhaps to 

evince an intent that climbers seeking access preservation should not go that far.  Added 

to the survey is an examination of how recreational use statues and for profit endeavors 

collide, sometimes even under the auspice of governmental action.  Also new to this 

edition is a more general conceptual approach geared to promoting a fundamental 

understanding of tort law, including the basics of an action based in strict products 

liability.  It is hoped that expanding the depth of the material will make it more 

approachable and appealing to a broader audience.  A foundation of knowledge rooted in 

the legal concepts presented in this survey functions to level the playing field between 

those without much legal knowledge and seasoned activists.   
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Further, this edition also addresses a few new topics, namely in the areas of 

federal governmental immunity, property concepts such as land trusts and conservation 

easements (of which credit is due to Reagyn Germer and Ben Sinnamon for an excerpt 

from their investigation of the success of this preservation model in the San Luis Valley), 

as well as in public lands law which provides a platform for identifying the differences 

between governmental agencies and the legislative directives that drive them.   The 

general form of the survey has been modified from an outline format to a narrative one.  

While this makes for more reading, it is hoped that with the extra words come a fuller 

picture of the many ways in which the law affects access. 

 

Finally, a note of thanks must go out to those people around the country who 

employ this survey.  You are the ones working towards creating and maintaining access 

in your local community.  Without your work on the ground, where the crags and people 

really are, the general climbing community would be tortured without access to our 

magnificent playgrounds.  Kudos! 

 

Christian Caslin & Chris Archer 

Boulder, Colorado 

Fall 2002 
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Tort Liability 

 

The regime of tort law is probably the most important legal area affecting 

climbing access.  Quite simply, a tort is an individual wrong, and one which, by 

exclusion, is not based on contractual or criminal theories.  To oversimplify, when 

thinking about tort liability, think of times when a person makes a mistake causing 

personal injury, but for which they are not subject to criminal sanction.   

 

Tort liability seems to be on everyone’s mind as soon as the word “climbing” is 

mentioned.  Indeed, the “dangerous” or “extreme” perception of climbing amongst the 

general public almost instantly kindles a knee jerk reaction in the form of a civil lawsuit 

when things go wrong (much more rarely than most think).  Fears of huge jury verdicts, 

coupled with myths about the grotesquely litigious nature of Americans, fuel this fire of 

fear.  This section will introduce the reader to the basic concepts of tort law, and the 

next section will address the most notable and practical ways to avoid tort liability - 

namely through taking advantage of statutory recreational use statutes, contractual 

waivers, the assumption of risk defense, and governmental immunity. 

 

Elements of Liability 

 

To establish a prima facie (bare essentials) case in tort, the following elements 

must be satisfied: 

 
1) an act or omission 
2) a duty to exercise reasonable/due care  
3) a breach of duty 
4) cause in fact 
5) proximate cause  
6) damages/injury 

 
A few elements of tort liability need little or no explanation.  An act or omission 

is simply what it seems- something that someone has done or hasn’t done.  Without this 

basic force, there is no conduct in which to base liability.  Additionally, damages/injury is 

also required.  If there is no “bad” outcome, then the act itself can not be judged to be 
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subject to legal sanction.1  The key to understanding tort liability lies in the legal context 

provided by the other elements, and it is to these where the following explanation is 

targeted. 

 

The Tort of Negligence 

 

A “negligence” based tort constitutes the majority of civil personal injury 

situations.  In essence, when one in the legal community speaks of negligence, they do so 

in two ways.  The first is to refer to the specific failure to act in a reasonable way (e.g. Mr. 

Doe negligently backed up from his parking space, in that he did not check his mirrors or 

look over his shoulder to see if there was a person behind him).  The second usage refers 

to a general basis for liability (Mr. Doe was found negligent and held liable for hospital 

bills).  This second usage of the term refers to the specific cause of action which is called 

“negligence”.  The above listed elements constitute the requirements for a prima facie 

case based in negligence.2 

 

Legal Duty 

 

At the core of tort liability is the concept of duty.  Duty is a term of art in the legal 

arena.  It does not carry along with it the moral or patriotic connotations familiar with 

the general public.  Specifically, the duty element of a tort is a legally prescribed mandate 

to act in a certain manner in a given contextual situation.   

 

A legal duty can attach because of the area one is climbing (e.g. private property, 

indoor gym, etc.), or who one is climbing with (e.g. a professional guide).  Further, there 

permeates a more general legal duty to “act reasonably” regardless of the contextual 
                                                           
1 Specialized damage regimes will generally be skipped.  Suffice it to say that if you made a really bad 
mistake (e.g. acted or failed to act in a particularly negligent or intentional way), then you are subject to a 
higher level of damage recovery.  The element of “injury or damage” should be conceptually separated from 
the amount of money or compensation exacted from the tortfeasor.  A person needs to be harmed to bring a 
suit based in tort, and this is separate from the level of recovery available after all the elements of tort 
liability have been proved by a preponderance of the evidence (“more likely than not”/51% chance, as 
opposed to beyond a reasonable doubt). 
2 They also form the elements for other types of torts, but certain individual elements are construed in 
special ways. 
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situation.  For example, when one is driving, they are bound by law to act as a reasonably 

prudent driver would.  This means, absent other specific legal mandates like traffic 

codes, drivers are generally required to maintain a safe distance from other cars, to drive 

at a prudent speed given the conditions, to look over their shoulder to make sure no one 

is behind them when they back up out of a parking spot, etc.  Overall, this generally 

“prudent” standard is the basis for almost every suit based in tort.  What a plaintiff will 

claim is that based upon a general duty to act reasonably given the circumstances, the 

defendant did not. 

 

Often, torts are generally categorized based upon the duty at stake.  Premise 

liability centers around legal liability that has its origins in what level of care a 

landowner must be held to depending upon who comes on their land.3  Strict products 

liability stems from a particular legal enactment of social engineering which holds that 

manufacturers of goods available to the public hold a special burden when it comes to 

putting a defective product on the shelves, and that it is best as a society to ensure that 

consumers have an easier time seeking redress when manufacturers mess up.  Strict 

products liability is a special form of liability that is considerably different from any 

other theory.  As such, it will be handled in a separate section.  

 

Types of Duties 

 

Reasonable Care/Reasonable Person 

 

The duty to act with reasonable care, as mentioned above, is the general duty to 

not do something in a poor fashion, or at the very least, in a manner that could cause 

injury to another.  The most simplistic way to envision this concept of duty is by 

characterizing it as a mandate not to make a mistake that causes harm.  People make 

mistakes all the time, but thankfully these errors do not always amount to legal liability.  

But some do, namely when reasonable people don’t act that way.   

                                                           
3 Premises liability imposes upon landowners a “sliding scale” of duties, dependant upon how the 
individual who is on the land is characterized.  This will be treated separately below as it may be confusing 
the matter to say that sometimes you do not have a legal duty to treat someone reasonably. 
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When a person does not act with the requisite duty of care, they are said to have 

breached their duty.  This “breach” is the third element of tort liability, and it is self 

explanatory.  If a person is assigned a duty of care by law (as delineated below), and they 

don’t satisfy its requirements to act in a certain way given a certain context, then they 

are said to have “breached” that duty.  There is little utility holding someone liable for 

something which they had no responsibility for. 

  

At the outset, it is important to dispel a common belief that one must have acted 

intentionally to be legally liable.  This is just not true.  Negligence, both the failure to act 

in a certain way, and the legal tort itself, implies no conscious level of intent.4  Indeed, 

most torts are not committed on purpose.5  While to the general public it may seem 

counterintuitive to hold someone liable for an act that they did not mean, there are sound 

justifications for doing so that are entrenched in our society.  For example, just because 

Mr. Doe forgot to check his mirrors before backing up into you, doesn’t mean that he 

should not be held liable for your medical bills.  Why should you have to suck up the cost 

of someone else’s mistake? 

 

Along the same lines, another typically held belief amongst the general public is 

that the onus for an injury should not rest on one actor alone, but upon a combination of 

the sensibilities of the individuals engaged in the circumstance that causes the injury.  

While with the rise of comparative negligence recovery regimes this ends up being 

somewhat the case, it does not actually effect the apportionment of liability.6  In such a 

regime, a jury or court will assign a percentage of blame amongst all the parties.  But, an 

absolutely critical point must be emphasized.  The assignment of blame is not the same 

as holding someone liable.  I, as a stupid pedestrian, may decide not to keep aware of cars 

                                                           
4 In legalese, these levels of intent are called the mens rea of the actor with regard to a certain act or omission 
(the actus reus). A quick perusal of your local criminal statues will expose the varying levels of intent 
required to be found guilty of a crime.  Knowingly, purposefully, maliciously, recklessly, etc. all carry 
specific legal definitions that can make the difference between being convicted of first degree murder and 
second.  These levels of intent have little importance in civil tort law.  The act of making an unintentional 
mistake (negligence), without any specific purpose, is sufficient to expose one to liability. 
5 This primer will skip explaining a special class of torts called “intentional torts”.  They are limited in 
number and have no impact on climbing (e.g. false imprisonment). 
6 Insomuch as one person may be held legally liable for the damage, and the other just dim witted. 
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whilst walking to the supermarket entrance from the parking lot, but this does not mean 

that the person who hits me is free from legal liability due to my own stupidity.  I am 

presumed out of the legal equation for simplicity’s sake.  Subjective states such as 

common sense are of little help when assigning legal liability.  It is much easier to pick a 

side for safety’s sake (such as putting the onus on car drivers to keep aware of 

pedestrians), then to engage in a futile intractable calculus including a myriad of 

hypothetical circumstances. 

 

In conclusion, almost everything we do carries with it a personal mandate to act 

reasonably given a situation.  If we violate that duty, we may be held legally liable in tort.  

This final determination hinges upon the other elements of tort liability.  Also, this duty 

to act reasonably is only imposed in certain situations.7  There is no duty to cook a 

reasonable dinner for a friend, or a duty to put yourself at risk and rescue another person.  

Further limits on liability will be discussed in the next section. 

 

The Reasonable Professional 

 

A professional, be that a doctor or a homebuilder, also has a duty to act 

reasonably.  But, their duty is a heightened one, and for good reason.  It would not be 

prudent to hold a neurosurgeon to the same legal duty as a reasonable person.  I’m sure 

we are all reasonable, but still would not want our best friends performing our back 

surgery!  As such, a professional is held to a duty of care that corresponds to what a 

reasonable person would do given their area of expertise. 

 

Essentially what this boils down to is that if you are in a professional relationship 

a heightened standard of care applies to the professional.  This concept is generally 

referred to in tort law as duties created by special relationships.  A home builder is 

                                                           
7 While it is conceivable that there could be a legal duty to act reasonably in absolutely every situation, 
there are some limits to what courts will entertain in tort actions.  Usually the focus for imposing a duty is 
based upon economic utility and deterrence, and the major areas where recognized duties arise have been 
largely fleshed out over time with the emphasis being on who can better avoid the injury or absorb the cost 
(See the driver pedestrian example- a driver should be held in a better position to avoid pedestrians than 
the other way around.  Foremost, people have a hard time outrunning cars, and we want drivers, because of 
the potential for destruction that a 2 ton vehicle has, to be extra careful). 
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required to build a house that is fit for living (aka, habitable and not negligently 

constructed; how would you know whether your electrician mis-wired your solar 

heating apparatus?)8, and a doctor is required to act as a prudent doctor would (hence 

medical malpractice suits when they don’t).   

 

Overall, when one of any experience places their fate in the hands of another- 

specifically a professional in the field, they do so in reliance upon that person’s expertise.  

So, if you hire a climbing guide, you, by the very nature of the relationship, are relying on 

their expertise to not get hurt.  Whether you have ten more years experience than they 

do and hire them just to have a partner whilst on a business trip, does not matter.  It 

would be very difficult once you are dead to show that you should have known better 

than unclip from a belay station on a remote wall.  Better to find that the guide held 

themselves out as a professional, which you relied upon to instruct you not to randomly 

escape the belay without being on belay yourself.  Further, the very fact that a 

professional has insurance, or the ability to obtain insurance, is an admission by the 

guide that they, even with their expertise, may make a mistake for which they are 

prepared to pay. 

 

Duties of Landowners/Premises Liability/Duty to Warn 

 

A landowner owes a duty of care to people on his or her land that is distinct from 

the general duty of care.  This section will explain the basis and substance of a 

landowner’s duty of care. 

 

The important thing to recognize when analyzing a premises liability scenario is 

that the landowner’s duty of care depends not as much on their own status as owner, but 

on the legal status of the person on the property who doesn’t own it.  At first this seems a 

bit complicated, but explaining the legal categories of non-owner property users, and the 

duties that accompany them, makes this relatively straightforward.  As a simplistic 

                                                           
8 Well have no fear, there is a case in Colorado where an electrician mounted and wired a couple’s solar 
panels to reflect the sun’s energy as opposed to absorbing it.  He was found liable for negligent 
construction- acting in a way a prudent electrician would not, and charged with the task of getting it right. 
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summary, a landowner does not owe the same level of care to a trespasser as they do 

someone who may be paying to use their land. 

 

Invitee- must protect and warn 

 

An invitee is a person who is on the land for business or commercial purposes or 

by express request or expectation of the landowner.  A landowner is responsible for 

exercising reasonable care to protect the invitee from dangers of which the landowner 

knows exists, or should know exists based upon inspection.  Included in this standard of 

care (but often characterized independently) is a duty to warn the person on the land of 

the dangers that exist which are not capable of being made safe.  This may mean that a 

landowner can be liable to invitees for slippery walkways, falling in a hole, getting hit by 

rockfall, etc., if that person is there for commercial purposes.  So, if you charge a parking 

fee to access a crag on your property, you may be held liable for injuries that occur as a 

result of climbing thereon.9 

 

Licensee- must not setup to get hurt and limited duty to warn 

 

A licensee is a person who is on the land by their own accord and for their own 

convenience, to advance their own interests with the passive consent of the landowner 

(think: typical visitor). As such, a landowner is just responsible for not doing anything to 

intentionally hurt the person on their property.  A licensee should not assume that the 

land they are on is safe, but just that the landowner is not trying to hurt them.  There is 

no explicit duty upon the landowner to warn the licensee of potential dangers, but the 

landowner cannot act blind if they know that it is foreseeable that the licensee will 

encounter them (this would be akin to knowing that they are going to get hurt and not 

saying anything). 

 

Trespasser - no duty at all 

                                                           
9 Recreational use statues will be discussed in a future section, but it is appropriate to note that these 
statues comport with the traditional notions of premises liability, in that they usually don’t apply for the 
protection of landowners when they are engaged in commercial enterprises. 
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A trespasser is a person who is on the land without the consent of the landowner.  

A landowner does not owe a duty of care to a trespasser to make the property safe, or 

warn of concealed dangers.  A landowner must just not willfully or deliberately cause 

harm to the trespasser.  If the landowner knows that people are frequently trespassing, 

he or she may be held to a higher standard of care requiring a warning of dangerous 

artificial conditions upon the land which may cause injury.  For example, this means that 

a railroad may need to anticipate trespassing upon their property and should likely post 

signs indicating the presence of high voltage third rails. 

 

   Attractive Nuisance - when kids trespass 

 

 The “attractive nuisance” doctrine alters the above trespassing scheme for when 

children are the ones who unlawfully come upon the land.  Basically, a landowner can be 

found liable in tort for creating a condition which could cause an unreasonable risk of 

physical harm to a child who might come upon the land.  There remains a balancing 

between what is a “reasonable” risk and the fact that the child is on their own in the act 

of trespassing.  Of note, while it is not set in stone that a natural condition of the land 

will not subject a landowner to liability under the attractive nuisance theory, it is 

generally held that if a child is old enough to be on their own, especially within the 

context of trespassing, then they can appreciate natural common hazards such as 

cliffs/rock faces/water hazards, etc..  It is “attractive” artificial conditions that this 

doctrine seeks to curb, or put the onus on the landowner to make not accessible to 

children.  Alternatively, if a natural hazard does cause injury to a very young child 

trespasser, the liability focus may shift to the parent under a theory of negligent 

supervision. 

 

Causation 

 

 This section explores the causation elements required to establish tort liability.  

Again, it seems intuitive that to be liable for an act or omission, that action must cause a 
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harm.  But, included along with this basic logical requirement are some legal nuances 

that deserve explanation. 

 

Cause in Fact 

 

Cause in fact represents the first causation requirement in the tort liability 

equation.  Cause in fact is determined through a “but, for” analysis:  if, but for the 

defendant’s negligence, the plaintiff would not have been harmed.  This type of causation 

requirement establishes that the defendant’s negligence was a fact that caused the 

plaintiff’s injuries.  For example, if Mr. Doe had looked in his mirrors, he would not have 

hit the pedestrian.  A simple way to apply this test is to take out the actions of an actor in 

the scenario and see if the plaintiff would have been injured.  This is the minimum 

causation requirement to establish negligence.  If causation in fact cannot be established, 

there is no need to proceed to the second required form of causation, proximate cause. 

 

Proximate Cause 

 

Proximate cause is the second required causation element in the tort liability 

equation.  The proximate cause determination is an assessment of the relationship 

between the defendant’s action and the plaintiff’s injury.  Proximate cause is required for 

liability because there can be many causes in fact.  For example, had the plaintiff not 

been walking behind the car, defendant would not have hit him.  This concept should be 

intuitive for climbers.  Many times there are many small causes that add up to an 

accident.  Proximate cause seeks to find the one single cause that actually did the harm.    

The proximate cause analysis attempts to narrow down the possible causes in fact to one 

where a single actor’s actions can be sanctioned.  The proximity of the relationship 

between one action and the injury is the determinative factor in satisfying this causation 

element. 

 

This proximity assessment is not determined through a time or space based 

equation, but rather through a post hoc forseeability analysis.  A simple way to 
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characterize proximate cause is by asking the question whether the end resulting injury 

was reasonably foreseeable given the defendant’s action?  If the answer to this question is 

affirmative, then the proximate cause requirement is usually satisfied.  For example,10 a 

climber starts up a pitch and neglects to place protection in a bomber hand crack.  She 

proceeds farther up without placing any more gear until she clips a bolt.  Above the bolt, 

the climber falls, the bolt breaks,  and the climber hits the ground. 

 

Quite clearly in the above analysis there are multiple causes in fact - one being the 

negligence involved in passing up a solid gear placement, another the bolt failure, and 

also the negligence of the actor in underestimating their ability, etc.  But which one was 

the proximate cause?  This is where the forseeability analysis kicks in.  Was it reasonably 

foreseeable that the climber would need to place protection in the hand crack?  Perhaps 

not, given the secure terrain and the presence of a bolt up ahead.  Was it reasonably 

foreseeable that the bolt would fail?  Perhaps, depending upon the type of bolt and the 

knowledge surrounding its placement.  Was it reasonably foreseeable that the climber 

might fall above the bolt?  Certainly, that is why the climber chose to protect the pitch.  

So, among all these causes in fact, which was the proximate cause?  It must be the 

climber’s falling, or negligent assessment of their own abilities; because it is this one 

single crucial element, of which was the most foreseeable, that caused the injury, and 

without which the other causes in fact would be moot. 

 

This may seem disturbing to some who would like to place blame upon the 

weakness of the bolt, but this introduces another key concept in tort law causation - 

intervening actions and causes.  If there are two or more causes in fact, one being the 

plaintiff’s negligence,  and another cause that occurs after the negligent act and before 

the injury, then at some point, the intervening act supercedes the original negligent act 

excusing the actor for liability.  For example, if a driver backing up out of a parking spot 

hits a shopping cart, and that shopping cart takes off and hits a speed bump and flies in 

the air landing atop a child, to what extent is the original action connected to the injury?  

Well, this question becomes quite difficult to answer and juries are employed for just 

                                                           
10 This example is not meant to show that there would be negligence at law, for there is no duty to protect 
oneself whilst climbing, but it is a good way to flush out the elements of causation. 



A Survey of Legal Issues Affecting Climbing ~ 2d 

11 

this reason.  The important point to be made is that the defendant will be held liable for 

the injury under the same forseeability analysis.  If the intervening cause was foreseeable, 

then the causation relates back to the negligence of the defendant.  To import this into 

the climbing example from above, if the leader could have foreseen that the bolt was 

suspect and might break, then they will be responsible for their own negligence of either 

falling or not placing protection before the bolt. 

 

Strict Products Liability 

 

Now that the basic elements of tort liability based upon negligence have been 

explained, it is time to tweak the elemental equation to explain how strict products 

liability works.  The product’s liability calculus supplants the negligence calculus for 

determining legal fault when a commercial good is a cause of the injury.  The key to 

understanding products liability is through recognizing its relation to the standard 

negligence calculus.  The reason why the liability is labeled “strict” is because under 

products liability cases, the presumption is that the manufacturer is liable without 

showing a breach of duty of reasonable care.  In fact, strict liability is often found when 

there is even no way to avoid the injury if due care was exercised.  For simplicities sake, 

think of the concept of strict liability as one of automatic liability.   

 

While it would be equally plausible to employ a standard negligence calculus to a 

manufacturing or design defect- recognizing a duty to research, manufacture, and 

distribute with reasonable care, finding a breach of that duty, etc.- often times it would 

be impossible to find the actual breach, and thus apportion liability.  This is because 

manufacturers can always employ reasonable care and injuries may still occur.  Take for 

example a firm that makes belay devices.  That firm may exercise reasonable care in the 

design and manufacture of the device, but perhaps one day an unforeseen failure of the 

device occurs and someone is injured as a result.  Apportioning liability in this context 

becomes morally quite problematic.  Strict liability seeks to shortcut this problem by 

placing the burden on the manufacturer to show that the device was safe, instead of 
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placing the normal burden on the plaintiff to show where and why the negligence 

occurred. 

 

The strict liability calculus is based upon finding liability when it is in the best 

social good to do so.  The justification here is that manufacturers hold their goods out to 

the public as safe for a certain purpose, and therefore they should automatically be held 

liable if that product is in fact unsafe and causes injury.  The strict liability analysis 

begins with the question of whether the product was defective.  If the plaintiff can show 

that it was (usually just by fact that the injury occurred), then the defendant must show 

that the product was safe. 

 

There are two major forms of strict products liability: design defects and 

manufacturing defects.  Liability will be found when it can be shown that the product 

design itself was inherently defective (think: 3 wheeled trikes, or a solely Velcro secured 

harness).  In the other case, liability will be found when there is some error in the 

manufacturing process.  Perhaps a bad batch of carabineers got out that did not have the 

same metallurgical composition as the designed formula. 

 

For a design defect case, the plaintiff must show that the design itself is 

unreasonably dangerous and thus defective.  This in turn relies upon the reasonable 

expectations of the consumer.  For a manufacturing defect case, the plaintiff must show 

that the product does not meet up to the manufacturer’s own specs. 

 

In conclusion, when a commercial product is involved, it is much easier for a 

plaintiff to recover in tort.  The burden of proving a duty and subsequent breach is 

relieved, and the plaintiff must only show that the design or manufacture of the product 

was somehow defective.  This often just turns on a battle of the experts in the field. 
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Limiting Tort Liability 

 

This section explains ways to limit tort liability.  This area of law draws not only 

from the internal defenses offered in tort law, but from contractual, statutory, and 

property concepts as well. 

 

Limiting Liability for Negligence 

 

The assumption of risk doctrine 

 

In general, one may consent to a release of liability by expressly or impliedly 

taking the risk of the activity under their own responsibility.  Express assumptions of 

risk will be treated in the next section explaining contractual waivers. 

 

There are times when a person’s own actions will be found to be an implied 

assumption of the risk of the activity, and thus serve as a bar to recovery in tort.  If a 

person voluntarily enters into an activity with the advance knowledge that that activity 

is potentially dangerous, then defendants may point to this as a way to avoid liability 

(think: motorcycle racing).  The key to the assumption of the risk doctrine is that the 

individual was aware of the risk and choose to take it on voluntarily.  Also, there must be 

a limit to what one can assume, and that limit usually rests upon the forseeability of the 

risk that the individual is assuming.  This is usually called primary assumption of the 

risk, being that the individual is recognizing the primary risks associated with the 

activity.11 

                                                           
11 Of note, is the interrelation between duties of care and assumptions of risk.  For a valid assumption of 
risk, there must be a correlation between a duty of care.  The assumption of risk doctrine is a defense to 
finding negligence, therefore the way to negate negligence is to attack an element.  The assumption of risk 
defense does so in two manners.  In the first, it dissolves any finding of a duty of care.  For example, a 
spectator is said to assume the risk of getting hit by a baseball whilst sitting on the third baseline.  Another 
way of stating this is to say that baseball park owners do not have a duty to protect third base spectators.  
The other manifestation of the assumption of the risk doctrine occurs when there is a duty, but that duty 
cannot be practically extended to encompass certain actions.  This is to say, for example, that a motorcycle 
manufacturer has a duty of care to protect the purchaser, but that this duty does not extend to the entire 
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Secondary assumption of the risk occurs when the individual’s own actions cut 

off the liability calculus.  This occurs where the individual is aware of the negligence of 

another and continues to participate in the activity.  Essentially, the individual is 

acknowledging a certain, not foreseeable risk, and then consenting to be exposed to that 

risk.  An example of this would be a thrill seeker who knows that a bungee cord is 

defective, but chooses to jump anyway, thinking that they might skirt the odds of its 

failure. 

 

What is most important to remember when analyzing an assumption of the risk 

defense is that all of the elements of the defense must be met.  The individual must 

voluntarily consent to a known or reasonably foreseeable risk. 

 

The contractual waiver 

 

Contractual waivers, express assumptions of risk, or liability releases are a 

common, and sometimes effective way for an actor to eliminate their tort liability in 

advance.  For a liability release to be effective, it must contain a few key elements.  First, 

the release cannot limit liability for intentional acts.  Second, the release must comport 

with the elements for an effective assumption of the risk (be voluntary, express consent, 

and explain the risk it is seeking to limit liability for). 

 

The interpretation of contractual releases varies by state, and even within states 

there sometimes exist contradictory opinions.  The reason for this is that courts highly 

disfavor enforcing contracts that limit tort liability.  The justification for this is that why 

should an entity or person be able to say to someone that they just might hurt them, but 

ask ahead of time to be relieved?  Why not be careful, and get insurance for those times 

when you do make mistakes?  Given this disfavor, contractual waivers will be strictly 

construed against the person for whom they are in favor. 

 

                                                                                                                                                                             
spectrum of use associated with the machine itself.  The rider must assume the risk of the activity of 
motorcycle riding. 
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There are a few things that a well drafted release should include.  For one, while 

not explicitly necessary is some jurisdictions, the release should be drafted to include an 

express waiver for the other party’s negligence.  The word negligence itself should be 

used in the release.  Further, the release must be clear and unambiguous.  This means 

that drafters must often walk a fine line between using legal terms of art (legalese) and 

common language.  The release should also, at a minimum, clearly evince the intent of the 

parties to limit liability.  Once again, drafters of such releases are at a disadvantage 

because some courts will find that long releases are obstacles to those actually reading 

and signing them, while at the same time, a short release might not fully disclose all the 

inherent risks. 

 

Another legal effect the release might seek is “indemnity”.  If the person signing 

the release agrees to indemnify the entity, then this means that they will reimburse the 

entity for the amount that it is held to be at fault.  On a similar note, the release may 

want to contain a provision that the signor will “hold” the entity “harmless”.  This is 

mainly redundant to the entire release itself in that it is just another way to say that the 

signor will absolve the entity from any responsibility for liability.  To go one step further, 

the contractual liability release may also contain forum selection clauses (dictating 

where any future legal action will take place and under what law), costs and attorney’s 

fees guarantees (if it does actually go to court), and covenants (promises/agreements) 

not to sue in the first place. 

 

A liability release must be specific.  It should not just state that the person is 

assuming the risk and limiting liability, but that they are doing so in regard to specific 

delineated risks.  This often means a laundry list enunciation of all of the potential risks 

inherent in an activity.  To be thorough, the release should include an identification that 

there may be third party intervening actors which might impute negligence back to the 

holder of the release (another good reason to have an indemnity clause).  Of similar 

importance is to include those under the control of the entity such as agents, assigns, 

employees, etc.  Once again, these releases are strictly interpreted against the drafter, and 

failure to include individuals in the primary entity’s control may be fatal. 
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  Whilst a drafter of such releases, as mentioned above, is cautioned to be specific 

in what they designate as risks, they should also be aware of being too specific.  Just 

mentioning a specific type of injury or death can automatically create an interpretive 

weakness when it comes to other types of consequences (e.g. to say that inherent in the 

sport of kayaking is the risk of shoulder injury, might not limit liability if a knee injury 

occurs). 

 

Another concern for those drafting liability releases is the parol evidence rule.  

This is a legal rule that states that extrinsic evidence (evidence brought in besides the 

terms of the contract itself) should be barred when considering the enforceability of the 

contract.  But, this rule can be overcome by showing that there is a subsequent 

agreement (which need not be in writing, and can just be oral) which modified the 

contract (think: employee who states to a customer after they signed the release that the 

equipment is perfectly suited to the intended task).  To ensure that this does not become 

the case, the drafter should include an “integration” clause which states that the contract 

itself is the entire agreement between the parties, and that it is not to be modified by any 

future agreements or representations. 

 

The adhesion contract 

 

Some contracts, most notably liability releases, are found to fall into a class called 

adhesion contracts.  These contracts are void by law because they evince the 

involuntariness of one party to the bargain.  Essentially, a release is subject to not being 

enforced if it is found that there was no way that the person could engage in the activity 

without disclaiming liability.  This directly relates to the voluntariness element inherent 

in all assumptions of risk.  And once again, the law regarding adhesion contracts puts 

drafters of releases in a tough spot.  

 

The most common way to show that a contract is not one of adhesion is to point 

to the absolute discretionary and recreational nature of the activity.  The justification 

behind finding adhesion contracts unenforceable is that courts do not want entities to be 
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able to disclaim liability for functions which are essential to society or are bona fide 

public services.  For example, a contract signed by a customer not to sue their milk dealer 

for any injury arising out of the milk purchased from it would likely be held void.  

Alternatively, to my knowledge, there has never been a case where a recreational release 

has been found to be an adhesion contract outside of the ski area context.  The reason 

why a release has been found to be an adhesion contract in the ski context is that a court 

found that there was no alternative for skiing at any place without signing a release, thus 

this was said to completely exclude that activity from the individual’s choice without 

signing away their rights to sue in tort.  But, this is not the case in most climbing 

situations because there almost always exists the opportunity to go climbing in a place 

where one does not have to disclaim liability (e.g. outside, without a guide, and under a 

person’s own long gained abilities, etc.). 

 

Releases and minors 

 

The current majority of state jurisdictions, including, very recently, Colorado, 

but, notably not California, now hold that any express waiver of liability is absolutely 

unenforceable when it applies to minors.  This means that those parental permission 

slips to go to the roller skating rink to participate in a birthday party have absolutely no 

force in law.  The justifications for this limit upon the doctrine of express assumption of 

the risk, is that letting parents sign away a child’s right to sue is against public policy for 

two main reasons.  The first is that the child, if they choose to disagree, would be forced 

to sue their own parents for putting him or her at risk.  This would result in a 

discordance in the sanctity of the family (or so the courts say).  The second public policy 

justification for voiding all minor liability releases is that courts want to force those who 

engage in relationships with minors to exhibit an extremely high duty of care that can 

not be negotiated.   

 

Amongst these state court decisions usually lies a few exceptions to the no 

disclaiming child liability rule.  One applies when the child is engaging in a community 

or school activity (most usually a sports type league) run by a not for profit entity.  The 
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other is when a parent consents to medical treatment at a hospital.  Also of note, is that if 

minors themselves sign releases, they are voidable, meaning that the minor can choose 

not to live up to their part of the bargain at any time.  But, if the minor gains majority 

status, and continues to engage in the conduct/event/activity that the release 

encompasses, courts have held that the minor, now of age, has legitimately ratified the 

contract so as to make in enforceable.  

  

Wrongful death suits 

 

Another concern when seeking to limit tort liability is the existence of the 

wrongful death action.  This action is another type of suit based in statute, and it differs 

from a primary action in tort in that it is derivative in nature and does not (perhaps 

obviously) vest in the person who is critically injured.12  While state wrongful death acts 

vary, the basics of the action remain the same.  The following section addresses the basics 

of the wrongful death action, and how a carefully drafted liability release impacts the 

right of interested parties to bring a wrongful death action after a serious climbing 

accident.   

 

The wrongful death action allows the spouse of the deceased (or if not married, 

the parent’s or heirs) to bring a suit based upon the cause of death.  The action allows the 

spouse to bring an action when the death was caused by a wrongful or negligent act 

which would have allowed the person who died to bring an action themselves against 

the tortfeasor (assuming they had not died).  This is extremely important to understand.  

The key inquiry for testing the validity of a wrongful death claim is: had the person not 

died, could they have sued? 

 

                                                           
12 It is important to distinguish an action for wrongful death from an action based upon a survival statute.  
Actions based upon a survival statue allow the original claims of the deceased to be brought in the 
decedent’s own name, and these may not have anything to do with the cause of death itself.  The proceeds 
from the action go to the estate of the deceased.  Wrongful death statutes allow a separate cause of action 
to vest in the heirs of the deceased.  The wrongful death action must be about the death itself, and the 
proceeds do not pass through the estate, but are divided amongst the heirs.  One element that both types of 
suits do often share in common is that they both bar the collection of punitive damages.  Further, there is 
usually a monetary cap on all other damages for wrongful death actions (e.g. in Colorado, $250, 000 
collectively amongst all heirs). 
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Now that the basics of the action have been explained, the effect of a liability 

release will be examined.  If the crucial question is whether the dead person could have 

brought suit themselves, the existence of a liability release that contractually absolved 

the tortfeasor of liability has great weight.  If the decedent, before they died, signed a 

valid release, then had they lived, they would not be able to bring suit (if the release was 

carefully drafted and found enforceable).  And therefore, the decedent’s spouse would be 

barred from bringing a wrongful death suit.  Of note is the uselessness of including a 

clause in the release itself attempting to directly bar a wrongful death suit.13  The 

decedent does not have the right to bring a wrongful death suit, that right only vests in 

his or her heirs.  The decedent cannot have any say in what their heirs do, but by 

releasing their own claims, they effectively do so to the derivative wrongful death action. 

 

In conclusion, the existence of the wrongful death action is one more reason to 

carefully draft the contractual liability release.  While the release cannot directly affect 

an heir’s right to sue for the decedent’s death, the express contract can do so indirectly. 

 

Product Warnings 

 

The most common method for limiting liability in the strict products arena is 

through a product warning or disclaimer.  Quite simply, a manufacturer can limit their 

liability by proscribing the uses for its products that it will take responsibility for.  In a 

sense, what a warning does is convert certain uses to misuses.  If a consumer is 

knowingly misusing a product, then the theory goes that the manufacturer should not be 

held liable for the individuals willful disregard of the risks.  For example, a bolt 

manufacture produces a magnificent product for attaching studs to hardened rock or 

concrete.  Incidentally, the climbing community has discovered that a collateral use is in 

protecting difficult climbing moves on hard rock.  The bolt manufacturer can avoid tort 

liability by disclaiming the intended use of the product along with issuing guidelines for 

its product’s placement and function.  If this recommended use is disregarded, then the 

company can legitimately claim that it should not be liable.  Of importance is the 

                                                           
13 Including such a clause for a survivor action may be worthwhile, for example, releasing the claims “of my 
estate in a survivor action should I die”. 
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effectiveness of the warning.  A manufacturer may still be held strictly liable if their 

warning itself is defective (e.g. the manufacturer says to tighten by hand instead of using 

a torque wrench). 

 

Another way that a manufacturer can avoid liability is to show that the danger in 

the product was open and obvious.  If a person cuts their own hand off with a circular 

saw, the manufacture may claim that the presence of a sharp blade in an instrument 

meant for cutting was an open and obvious danger that the consumer should have 

reasonably foreseen. 

 

Finally, another way a manufacturer can avoid liability is by showing that the 

plaintiff modified the product so as to make it unsafe.  Don’t count on suing Petzl if you 

get hurt using a modified Gri-gri for self belay purposes.  For one, the manufacturer has 

warned that the device is not designed for such purpose, and also, you have modified the 

device, so you can not place blame on the manufacturer’s original design. 

 

Limited Liability Business Entities 

 

Another way to limit liability, but not extinguish it completely, is to take 

advantage of certain forms of business entities.  Generally, if a person is acting as a sole 

proprietor, or as a member of a traditional partnership, they are personally liable for torts 

that they or their agents commit in the course of carrying out the business.  The advent 

of new business entities allow business owners to shield themselves from personal 

liability for injuries sustained as a result of the business’s wrongdoing.  The corporation, 

limited liability corporation, and limited liability partnership forms offer attractive ways 

to restructure a business to shield its members from individual liability.  They also can 

offer some tax incentives as well.  This is not to say that if you are part of a limited 

liability entity that you will not have to answer for your torts, it just limits the extent 

that a plaintiff can go after your personal assets like your own home or car.  Consulting 

with a local attorney familiar with the business entity laws of your state is the best way 

to begin limiting liability for business actions.  While there is some uniformity amongst 

states regarding their entity laws, a simple consultation with a local attorney is best to 
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insure that one is in conformance with that jurisdiction’s particular filing, maintenance, 

and tax reporting requirements. 

 

Governmental immunity 

 

This section will explain how the government can be immune from tort liability.  

The reader should also note that individual states have their own immunity statues.  The 

focus of this section will be on federal tort immunity, as it is generally applicable to all 

federal government action, and as most of the key concepts transfer to the state level. 

 
Sovereign Immunity Doctrine Generally - The FTCA and its Discretionary Function Exception 

 

The Federal government cannot be sued without its consent or without a specific 

waiver of its sovereign immunity.  United States v. Orleans, 425 U.S. 807 (1976).  A limited 

waiver of sovereign immunity has been explicitly granted by the Federal Tort Claims Act 

(“the Act”).  28 U.S.C. § 1346(b).  The Act waives immunity: 

"for injury or loss of property, or personal injury or death caused by the 
negligent or wrongful act or omission of any employee of the Government 
while acting within the scope of his office or employment, under 
circumstances where the United States, if a private person, would be 
liable to the claimant in accordance with the law of the place where the 
act or omission occurred."  Id. 

 
This waiver of immunity is subject to the “discretionary function exception” (“the 

Exception”): 

The provisions of this chapter and section 1346(b) of this title shall not 
apply to-- 
 
(a) Any claim based upon an act or omission of an employee of the 

Government, exercising due care, in the execution of a statute or 
regulation, whether or not such statute or regulation be valid, or 
based upon the exercise or performance or the failure to exercise or 
perform a discretionary function or duty on the part of a federal 
agency or an employee of the Government, whether or not the 
discretion involved be abused.  28 U.S.C. § 2680. 
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In Berkovitz v. United States, 486 U.S. 531 (1988), the Supreme Court set out a two-

part procedure to determine the scope of the Exception.  For a court to properly find 

subject matter jurisdiction for a claim under the Act, it must determine whether the 

challenged conduct "is a matter of choice for the acting employee" or whether it is 

specifically prescribed by a federal statute, regulation, or policy.  Zumwalt v. U.S., 928 F.2d 

951 (10th Cir. 1991) quoting Berkovitz, 486 U.S. at 536.  "If the employee's conduct cannot 

appropriately be the product of judgment or choice, then there is no discretion in the 

conduct for the discretionary function exception to protect." Id.  

Second, if the conduct is one of judgment or choice, "a court must determine 

whether that judgment is of the kind that the discretionary function exception was 

designed to shield."  Id.  The Exception was designed "to 'prevent judicial "second-

guessing" of legislative and administrative decisions grounded in social, economic, and 

political policy through the medium of an action in tort.'" Id. at 536-37.  Therefore, the 

decision of the governmental actor is only protected if "based on considerations of public 

policy." Berkovitz, 486 U.S. at 537. 

Climbing Activity 

In applying the Act to claims specific to climbing activity, the court in Johnson v. 

U.S., 949 F.2d 332 (10th Cir. 1991) held that the National Park Service’s climbing 

regulation and rescue decisions in Grand Teton National Park were shielded from 

liability under the Exception.  In noting that there was “no statute, regulation, or policy 

specifically prescrib[ing] a course of action for the National Park Service to follow”, the 

court found that “[d]ecisions as to the extent or nature of mountain climbing regulation 

are truly the product of the Park Service’s independent judgment -- they are 

discretionary.”  Id. at 337.  Finding that the plaintiff had no cause of action giving rise to 

either a negligence claim based on a breach of a duty to warn, or under a negligent rescue 

scenario, the court clearly announced that: 

decisions if, when and how to regulate mountain climbing in Grand Teton 
National Park go to the essence of the Park Service's judgment in 
maintaining the Park according to the broad statutory directive. By their 
very nature, these decisions involve balancing competing policy 
considerations pertaining to visitor safety, resource availability, and the 
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appropriate degree of governmental interference in recreational activity. 
The Park Service's actions, insofar as they relate to the regulation of 
mountain climbing in Grand Teton National Park, are therefore shielded 
from judicial review by the discretionary function exception.  Id. 

 

Applications to Forest Service Lands 

In applying the Act to generally designated Forest Service lands, the court in 

Marquez v. U.S., U.S. Dist. LEXIS 15133, (D. Colo. 1996), held that a skier who crossed a 

gate from a ski resort to access Forest Service lands for backcountry ski purposes could 

not maintain a cause of action under the Act because: 

the Forest Service's alleged conduct was properly grounded in public 
policy considerations because it involved the balancing of many resource 
and recreation considerations concerning use of and access to the 
backcountry. The Forest Service was required to assess the trade-offs 
between providing the opportunity for backcountry skiing and alerting 
the public to exposure to avalanche hazards adjacent to ski areas. 
Decisions based on a balancing of various interests in the National Forests 
are obviously grounded in Forest Service policy and are not appropriately 
second-guessed by the courts.  Black Hills Aviation, 34 F.3d at 976. The 
challenged conduct of the Forest Service involved the exercise of the kind 
of choice and policy judgment that the discretionary function exception 
was designed to shield.  Gaubert, 499 U.S. at 332; Tew, 86 F.3d at 1006-07. The 
Plaintiff's claims essentially criticize the manner in which the Forest 
Service exercised its discretion. Because the Plaintiff's claims are based 
upon the reasonableness of the Forest Service's decisions regarding 
backcountry access, application of the discretionary function exception is 
proper.  Black Hills Aviation, 34 F.3d at 976. 

 

After finding that a swimmer’s claim against the government for failure to warn 

of dangerous conditions was barred by the Act, the court in Judd v. U.S., 650 F. Supp. 1503 

(S.D. Cal. 1987) elaborated on a cause of action based on the second part of the Berkovitz 

procedure.  Noting that state law would apply to the substantive issue of negligence, the 

court held that the California Recreational Use statute did not impose on  a landowner 

(here the U.S.) a duty to warn of dangerous conditions on property unless the failure to 

warn was willful or malicious.  Id. at 1510.  The court held that the conduct of the Forest 

Service was not willful or malicious because it exercised its discretion to post warning 

signs.  Id. at 1512.  The court noted that the “posting of signs in undeveloped sites is left to 
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the discretion of the Forest Service Supervisor” and that “the decision to post signs in 

undeveloped areas is based on the obvious nature of the natural hazard and resources 

available with an overall goal of preserving the natural beauty of the forest.”  Id.  

Recognizing that hazards existed, the court found that the “decision to post signs in 

undeveloped areas of the national forests is discretionary rather than mandatory” and 

that the hazards were “obvious and visible ones created by nature, such as big 

boulders...”  Id. 

 

Wilderness Areas 

 

In 1964, Congress enacted the Wilderness Act.  16 U.S.C.A. §§ 1131, et. seq..  The 

court in Zumwalt v. U.S. applied the Act specifically to an action arising from injury on 

National Park Service land designated as Wilderness pursuant to the Act.  928 F.2d 951.  

In Zumwalt, the plaintiff was injured at Pinnacles National Monument and alleged that 

the Government failed to maintain, control, inspect, manage, or operate the land.  Id.  In 

upholding the District Court’s grant of the Government’s Motion for Summary 

Judgment, the court held that: 

the absence of warning signs was part of the overall policy decision to 
maintain the Trail in its wilderness state. The Management Policies 
provide that the wilderness areas will be administered "in such manner as 
will leave them unimpaired for future use and enjoyment as wilderness. ..." 
I R. tab 21 at VI-1. Further, they provide that visitors must accept 
wilderness areas as they find them and that the Park Service will use the 
minimum tools necessary to maintain safety without destroying the 
primeval character of the area. . . .The decision to leave the Trail in its wild 
state, whether explicit or implicit, related directly to the overall scheme 
set out in the Management Policies. That overall scheme directed the Park 
Service to maintain the Monument in its natural state. A decision that is a 
component of an overall policy decision protected by the discretionary 
function exception also is protected by this exception. Id. at 955. 

 

In conclusion, it is clear that the Federal Government enjoys broad immunity 

from tort liability under the Exception to the Federal Tort Claims Act.  In order to state a 

claim of negligence against the Government under the Act, a claimant must show that 
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the Government’s actions were not discretionary- the government actor was required by 

statute or regulation to exercise an explicit duty.  Berkovitz, 486 U.S. 531.  If this first 

prong is satisfied, the claimant must also satisfy the second part of the Berkovitz test- 

whether the Government’s activity was one that the Act sought to protect against.  Id.  

Noting that the Act seeks to “prevent judicial ‘second-guessing’ of legislative and 

administrative decisions grounded in social, economic, and political policy through the 

medium of an action in tort', Id. at 536-37, this requires overcoming quite a burden for a 

claimant to use the courts to overturn an administrative decision.  Finally, if the decision 

was not one of discretion and was not one that the Act sought to shield from liability, the 

claimant must then establish a prima facie negligence claim based on state tort law.  

Given the recreational use statutes prevalent in most states, and the ability of the 

Government to avail themselves of the limited liability provisions of such statutes, it 

becomes exceedingly difficult for a claimant to succeed in a tort claim against the 

government. 

 

A Tort Action Against the Government in a Nutshell 

 
•  discretionary function or duty on the part of an Administrative Agency? 

o requires explicit statutory duty 
•  contrary to the purposes of the organic act of the agency and the FTCA? 
•  breach of state law duty? 

o shielded by Recreational Use Statute? 
 

When the mandates of the Forest Service and the various public lands acts are 

coupled with the liability protections of the Federal Tort Claims Act, its exception, and 

the protections offered by state statutory liability protections in the form of recreational 

use statues, finding sovereign liability becomes almost an adjudicatory impossibility. 
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Recreational use statues 

 

This section will address the statutory bar to tort claims effectuated by state 

recreational use statues.  These statutes vary state by state, but are fairly consistent in 

their goals.  The main purpose behind recreational use statues is to limit premises 

liability for landowners who open their land to recreational uses on a not for profit basis.  

This section will refer to Colorado’s recreational use statue as a model to show the 

contours of how this legal mechanism works. 

 

A typical statute 

 

Attached as an appendix are portions of Colorado’s recreational use statue.  It 

serves as a good model to show what a typical state statue that limits landowner liability 

for recreational uses looks like. 

 

 Not charging 

 

Under CO ST § 33-41-104(1)(b), a landowner is not entitled to the limited 

liability provisions of the Colorado recreational use statute, “[f]or injury suffered by any 

person in any case where the owner of land charges the person who enters or goes on the 

land for the recreational use thereof”.  Under CO ST § 33-401-102, a “charge” means “a 

consideration paid for entry upon or use of the land or any facilities thereon or adjacent 

thereto;” 

 

 In determining what constitutes a “charge” under §104(1)(b), it is helpful to 

examine how Colorado courts have construed the issue in light of the statute.  In Kirkland 

v. U.S., 930 F.Supp. 1443 (1996), the Court held that: 

 
"Charge," as used in Colorado Recreational Use Statute (CRUS), which 
shields private rural landowners from most tort liability for damages 
suffered by those who come onto their land to pursue recreational 
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activities without charge, suggests quid pro quo arrangement whereby 
owner conditions entry on land upon payment of fee. 
 

The designation of “charge” as a quid pro quo arrangement is a narrow reading of the 

statue in contrast to other states’ more general interpretation of “charge”: 

 

In states with "quid pro quo" language, defining "charge" as "the admission 
price or fee asked in return for invitation or permission to enter or go 
upon the land," courts require that the plaintiff actually have paid such a 
specific admission fee in order to find liability on the part of the 
defendant.   See, e.g., Genco v. Connecticut Light & Power Co., 7 Conn.App. 164, 
508 A.2d 58, 61-62 (1986);  Garreans v. City of Omaha, 216 Neb. 487, 345 
N.W.2d 309, 313 (1984);  Midwestern, Inc. v. Northern Kentucky Comm. Center, 
736 S.W.2d 348, 351 (Ky.App.1987):  O'Neal v. United States, 814 F.2d 1285, 
1288 (9th Cir.1987) (applying Oregon law);  Hegg v. United States, 817 F.2d 
1328, 1330 n. 2 (8th Cir.1987) (applying Iowa law); Viess v. Sea Enterprises 
Corp., 634 F.Supp. 226, 229 (D.Haw.1986) (applying Hawaii law).  
 
Twohig v. U.S., 711 F.Supp. 560, 562 (D. Mont. 1989) 

 

In Twohig, the court held that the quid pro quo reading of “charge” was 

inconsistent with Idaho’s recreational use statute.  Id.  Therefore, the Government was 

subject to liability because it charged a fee for a parking permit to access a ski area.  Id. 

 

Incidental Fees 

 

Notwithstanding current precedent, it is possible that courts might construe 

certain incidental fees (e.g. a “parking fee”) as the functional equivalent of quid pro quo 

access.  If there is no other way to access the land for recreational purposes, or it would 

be completely impracticable to do so, a court may see the charge as a de facto entry 

requirement.  This reading would be bolstered by the intent of a landowner to gain a 

profit while circumventing the purpose of the statue.  The landowner’s purposes could 

be seen to contradict the purpose of the statute in offering limited liability.  The stated 

purpose of the statute is “to encourage owners of land to make land and water areas 

available for recreational purposes by limiting their liability toward persons entering 

thereon for such purposes.” CO ST § 33-41-101.  This general purpose, in connection with 
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the “charge” exemption from the partial liability shield, would suggest that any attempt 

to gain pecuniary benefit from the land would be in contravention of legislative intent. 

 

States that have applied a broader “charge” interpretation have justified doing so 

because of “the ability of such a landowner to purchase liability insurance or to self-

insure”, and have “noted that this ability exists whether the economic benefit is realized 

through direct entrance fees or "in the form of revenues from a connected economic 

enterprise." Twohig, 711 F.Supp. at 563 (citing Ducey v. United States, 713 F.2d 504, 511 (9th 

Cir.1983)).   Furthermore,  

 
The policy underlying the adoption of a consideration exception to the 
Nevada recreational use statute is to retain tort liability in actions 
involving recreational use of land where the use of the land for 
recreational purposes is granted not gratuitously but in return for an 
economic benefit. ... [W]here a landowner derives an economic benefit 
from allowing others to use his land for recreational purposes, the 
landowner is in a position to post warnings, supervise activities, and 
otherwise seek to prevent injuries ... Id,. citing Ducey at 510-11. 
  
While a certain incidental fees connected to access are not likely to technically 

constitute a “charge” under recreational use statutes, given a quid pro quo interpretation, 

they can be dangerously close to circumventing the intended purposes of such statues. 

 

A further issue to consider when determining if incidental fees would limit the 

partial liability shield offered by the recreational use statue, is whether the service itself 

could be considered a “business enterprise” subjecting the landowner to the provisions of 

§ 104(1)(d).  The Colorado statute does not limit liability for: 

 
[f]or injury received on land incidental to the use of land on which a 
commercial or business enterprise of any description is being carried on; 
except that in the case of land leased to a public entity for recreational 
purposes or in which a public entity has been granted an easement or 
other rights to use land for recreational purposes, such land shall not be 
considered to be land upon which a business or commercial enterprise is being carried 
on. 
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If say, a parking area is a “business enterprise” which is “incidental” to land 

whose use is covered by the statue, then the enterprise might not be seen as subjecting 

the owner to liability for injuries not sustained on the portion which is commercially 

motivated.   

 

Under the Colorado statute, "incidental to the use of land" requires a connection 

between the business enterprise and the use which gave rise to the injury.  Kirkland, 930 

F.Supp. 1443.  In Kirkland, the plaintiff injured his hand when a bathroom door slammed 

into it.  Id.  The bathroom was at a U.S. Forest Service campground.  Id.  Kirkland alleged 

that there were commercial concessions at the Campground and therefore the bathroom 

was incidental to the campground.  Id.  Given that Kirkland did not purchase anything at 

the campground, the court held that Kirkland did not establish the required nexus.  Id.  

In dicta, the court noted that the claim that “the commercial conduct of private outfitters 

and concessionaires could be imputed to the owner of recreational lands . . . is dubious in 

any event”. Id. at 1447.   

 

Given Kirkland, it is unclear whether, in Colorado at least, a user may sue a 

landowner who owns both the recreational land and the business enterprise, and what 

necessary overlap between the two properties is required. 

 

  In Kleer v. U.S., 761 F.2d 1492, (11th Cir.1985),  the court held that as long as the 

location of the injury was not in the commercial area of the property, then the 

protections of the recreational use statute applied.  In Kleer, the plaintiff was injured 

when he jumped off a bridge into water that was a part of a park that had both 

recreational and commercial uses.  Id.  The court held that it was not necessary that the 

entire property be used for non-commercial purposes for the recreational use statute’s 

provisions to apply.  Id. 

 

In Boyd v. U.S. ex rel. U.S. Army Corps of Engineers, 830 P.2d 577 (Okla. 1992), the court 

denied the government a liability exemption where the recreational use statute stated 
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that it did not apply “if there is any charge made or usually made by entering or using 

such park area, or any part thereof, or if any commercial or other activity for profit is 

conducted on such park area, or any part thereof.”  Id. at 578.  In Boyd, the plaintiff was 

killed by a powerboat while swimming in a lake at a State park (leased to the State from 

the Army Corp. of Engineers) that also had concession stands.  Id. at 577.  The court held 

that “[i]f indeed the COE (Army Corp.) charges lake user fees or receives some revenue 

from commercial activities on the areas controlled by the COE, [the “charge” section] 

clearly applies to knock out the immunity provided by [the limited liability provisions].”  

Id. at 580.  It went on to justify its decision: “The defendant's interpretation of Kleer and 

the statute allows an owner or lessee who provides a park to unilaterally "subdivide" the 

park into the smallest parcels imaginable, name each subdivision as a different ‘park 

area’, and thereby make the language of [the “charge” section] meaningless.”  Id.  

 

Given the conflicting holdings of Kleer and Boyd, it is very uncertain if, under 

Colorado law, courts would hold that a property could be subdivided into a recreational 

portion and a commercial portion.  If the property could not be subdivided, then it is 

likely that a sufficient nexus could exist between a climbing injury in the recreational 

portion of a property and the charge exacted from a for fee parking area.  If the property 

could be subdivided, then the “incidental commercial property” exception might apply.  

Most likely, if the injury could not be connected to the commercial activity of the 

property (e.g. a fall in the parking lot), then Colorado courts under Kirkland would not 

find landowner liability.  But, it is important to note the possibility that the “charge” 

from the parking lot may have a synergistic effect when coupled with the incidental 

commercial use section.  For example, it may be a very different case if on the property 

the landowner charged entrants for hot chocolate verses charging them for parking to 

gain admittance. 

 

In conclusion, it seems clear that if a landowner is faithful to the intentions of the 

recreational use statute adopted in its state, then they can avail themselves of the limited 

liability protection it offers.  But, it remains unclear to what extent they can skirt the 
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boundaries of these statutes to receive some compensation for the privileges they are 

extending. 

 

Criminal Aspects 

 

Suffice it to say that willful conduct can be sanctioned by criminal law.  This 

primer is not intended to serve as a criminal defense lawyer substitute.  If you really did 

something criminal, then you bear the burden of withstanding the consequences.  Of 

most relevant note, the reader should understand that a property owner can avail 

themselves of the criminal law when it comes to trespass.  By illegally trespassing on 

private land, individuals risk keeping climbing areas closed for all of us.  Please use a bit 

of long range foresight to restrain yourself from fueling the permanent closure of crags on 

private property.  It always pays to negotiate as a group to convince a landowner to open 

up their private areas for climbing.  Portions of this primer are dedicated to just that 

purpose.  Trespassing only gives landowners more incentive to portray the climbing 

public in a negative light.  Ultimately, negotiation efforts may fail, but this does not mean 

that climbers have the right to trespass.  Please respect private property and no 

trespassing signs.  Things may change over time. 

 

Property 

 

In contrast with the above sections detailing landowner liability and its 

limitations, legal aspects of property law can be seen as a positive aspect of access to 

climbing.  When the Access Fund acquires rights to climbing areas (such as ownership 

of areas at North Table Mountain in Golden, Colorado, or management rights to Rumney 

in New Hampshire), everyone cheers.  By understanding particular legal aspects of 

property rights, access can be enhanced in an affirmative way, beyond limiting liability.  

This section will explore the legal concepts of conservation easements, land trusts, and 

adverse possession. 

 

Easements 
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An easement is a non-possessory interest in land.  In general, it is a right acquired 

by Party A to either compel Party B to do something with Party B’s land, or to prohibit B 

from doing something on B’s land.  The easement approach addressed in this section 

generally concerns the latter type of easement, called a “negative easement.”  Thus, Party 

A, which is either the state or a qualified organization called a “land trust,” purchases or 

receives certain rights to develop or alter the parcel in specified ways from the 

landowner, but does not exercise them.  Party B retains fee ownership of the land.  In 

other words, A buys some of the sticks from B’s bundle of property rights, and makes 

them unavailable.  If A’s goals are environmental, it will attempt to acquire those sticks 

that allow the landowner to cause environmental degradation of the property, such as 

the right to subdivide or the right to harvest timber. 

 

The common law term for this type of easement is “negative easement in gross.”  

“In gross” refers to the fact that the easement benefits a person or organization, in 

contrast to an “easement appurtenant,” which benefits another parcel of land.  Forty-six 

states14 have enacted enabling statutes for conservation easements, because “the common 

law of servitudes does not provide for negative easements or servitudes held in gross that 

run with the land in perpetuity.”15  In the words of the Colorado Legislature: 

 
Conservation easement in gross … means a right in the owner of the 
easement to prohibit or require a limitation upon or an obligation to 
perform acts on or with respect to a land or water area … owned by the 
grantor appropriate to the retaining or maintaining of such land … 
predominantly in a natural, scenic or open condition, or for wildlife 
habitat, or for agricultural, horticultural, recreational, forest, or other use 
or condition consistent with the protection of open land having 
wholesome environmental quality or life-sustaining ecological 
diversity….16 
 

                                                           
14 Id. at 385 (all states except Oklahoma, North Dakota, Pennsylvania, and Wyoming). 
15 Id.  at 380-85 (discussing the legal background to conservation easements as negative easements in gross, 
as real covenants and equitable servitudes).   
16 CRS § 30-30.5-102 (2002). 
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These statutes eliminate the common law impediments to conservation easements.17  Of 

course, in order to be valid, easements must comply with the pertinent statutory 

requirements, described in the remainder of this section.    

 

Purposes of Conservation Easements 

 

In order to be valid, easements must be designed to serve certain public policy 

goals.  The values enumerated by a statute as “legitimate” vary from state to state, but 

common purposes include conservation and ecology, open space, and agriculture. For 

instance, The Colorado statute, excerpted above, requires that the easement be designed 

to maintain the parcel’s ecological, scenic, open space, agricultural, horticultural, 

recreational, silvicultural, historical, architectural, or cultural values.18  As in Colorado, the 

term “conservation easement” covers purposes beyond ecological integrity, and extends 

to agricultural and historical purposes.   

 

Creation of a Conservation Easement  

 

The instrument that creates a conservation easement is a deed.19  The deed should 

set out the purposes of the easement, and should contain a detailed description of the 

specific rights that are conveyed by the landowner and the restrictions imposed by the 

grantee.20  The purposes, rights, and restrictions of the easement must be consistent with 

those enumerated in the state’s statute.  Finally, like any deed, the conservation easement 

deed must be recorded according to state recording laws.21   

 

Land Trusts 

 

                                                           
17 Peter M. Morrisette, Conservation Easements and the Public Good: Preserving the Environment on Private Lands, 41 
Nat. Res. J. 373, 384 (2001).  
18 CRS § 30-30.5-102 (2002). 
19 Morisette, at 395. 
20 Id. at 396 
21 See C.R.S. §30-30.5-1-6; JANET DIEHL & THOMAS S. BARRETT, THE CONSERVATION EASEMENT HANDBOOK 
202 (1988).   
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Most of these statues enable both public and non-for profit agencies to hold 

conservation easements.  A land trust is a “nonprofit organization that, as all or part of its 

mission, works to conserve land by undertaking or assisting direct land transactions—

primarily the purchase or acceptance of donations of land or easements.”22  A 

governmental entity or a private non-profit corporation, association, or trust committed 

to biological, historical, or aesthetic preservation can constitute a land trust, and most 

private land trusts hold conservation easements.23  Conservation easement statutes, in 

each state, require that private land trusts conform to the requirements for easement 

holders.  Private land trusts must conform to the state laws, some of which may have 

adopted the federal version.   

 

A working relationship between the land trust and the land owner to ensure that 

the land remains agriculturally viable and that the ecology of the region has been 

preserved is a crucial component in achieving the goals of the conservation easement.  

Under the Uniform Conservation Easement Act (UCEA), a “holder" of a conservation 

easement means: 

 
(i) a governmental body empowered to hold an interest in real property 
under the laws of this State or the United States; or (ii) a charitable 
corporation, charitable association, or charitable trust, the purposes or 
powers of which include retaining or protecting the natural, scenic, or 
open-space values of real property ... . 24 
 
Colorado did not adopt the version of this uniform law, but it still contains some 

similar limitations on potential private "holders" of conservation easements.  For 

example, Colorado law allows only two types of entities to hold development rights for 

someone else's land, and provides that, "[a] conservation easement in gross may only be 

created through a grant to a governmental entity or to a charitable organization exempt 

under section 501(c)(3) of the ‘Internal Revenue Code of 1954,’ as amended, which 

organization was created at least two years prior to receipt of the conservation 

easement.”25  The regulations interpreting this provision also require that if the 

                                                           
22 LAND TRUST ALLIANCE, 1998 NATIONAL DIRECTORY OF CONSERVATION LAND TRUSTS, at v (1998).   
23 See LAND TRUST ALLIANCE, 1995 NATIONAL DIRECTORY OF LAND TRUSTS, at vi (1995). 
24 Uniform Conservation Easement Act § 1(2) (1981). 
25 C.R.S. §38-30.5-104(2)(2002); I.R.C. §170(h)(3) (2002).   
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landowner wishes to claim tax benefits for the conservation easement, he or she should 

donate the easement or sell it for less than its fair market value, to a "qualified 

organization" that has "a commitment to protect the conservation purposes of the 

donation and have the resources to enforce the restriction."26  

 

Enforcement 

 

The land trust’s ability to enforce the conservation easement is paramount to 

maintaining its integrity and force.  The easement almost always includes the easement 

holder’s right to inspect and monitor the easement land.27  The rationale behind allowing 

third party enforcement is to ensure compliance if an easement holder may be unwilling 

or unable to enforce the easement.28  

 

The UCEA does not address remedies if the easement is violated, but equitable 

relief seems implied.29  There are not many cases dealing with the enforcement of 

conservation easements, but successors in interest who are encumbered by the easement 

are usually involved.30  In the cases that violations do arise, they have involved successors 

in interest to the property that is burdened by the easement; but, courts have held that 

conservation easements are valid against successors in interest.31  A successful 

enforcement regime depends upon the commitment and resources of either the public or 

privately owned land trust, but their success depends on the circumstances of their 

organization.32 

 

                                                           
26 Treas. Reg. § 1.170A-14(c)(1) (2002) see 26 U.S.C. §§170(h)(1)(B) and 170(h)(3); 26 C.F.R. §§ 1.170A-14(a) 
and (c).   
27 DIEHL & BARRETT, supra note 11, at 175.  
28 4 RICHARD R. POWELL, POWELL ON REAL PROPERTY §34A.03[3] (Michael Allan Wolf ed., 1999). 
29 Id. at §34A.03[4]. 
30 See Bennet v. Comm’r of Food & Agric., 576 N.E.2d 1365 (Mass. 1991) (holding that the Massachusetts 
Commissioner of Food and Agriculture had a right to enforce the expressed conditions of an agricultural 
conservation easement).   
31 See Maden v. The Nature Conservancy, 823 F. Supp. 815, 816-17 (D. Mont. 1992) (upholding the 
conservation easement to a successor in interest, although the land had changed hands several times before 
it was bought by the current owner).   
32 Morisette, at 391; Frederico Cheever, Public Good and Private Magic in the Law of Land Trusts and Conservation 
Easements: A Happy Present and a Troubled Future, 73 Denv. U. L. Rev. 1077, 1100 (1996). 
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In Colorado, the easement holder should have his or her responsibilities 

described in the easement document.33  Typical responsibilities include “the duty to 

inspect the property periodically to monitor compliance and the duty to enforce the 

easement.”34  Further, the easement holder may enforce the use restrictions included in 

the easement and to seek both injunctive relief and monetary damages.35 

 

Termination 

 
Most conservation easements generally run in perpetuity (for ever), but most 

states exhibit some flexibility about the duration of the term.36  The UCEA states that a 

conservation easement “is unlimited in duration unless the instrument creating it 

otherwise provides.”37  Although state statutes may stipulate a minimum number of 

years,38 a landowner may not receive a federal tax instrument unless the easement runs in 

perpetuity.39   

 

The courts may apply common law rules governing the termination of 

easements.40  The UCEA states that “[t]his Act does not affect the power of a court to 

modify or terminate a conservation easement in accordance with the principles of law of 

equity,”41 which implies that a state statutes and case law regarding easements may 

apply to the termination of conservation easements.42  Thus, although a conservation 

easement is supposed to be perpetual, it may not be because a court may consider 

changed conditions as a legitimate purpose to terminate the easement.43  Because of this 

                                                           
33 Robert C. Cutter, Conservation Easements: A General Practitioner’s Overview, 19 Colo. Law. 221, 222 (1990).  
34 Id. at 224 n. 13.   
35 C.R.S. §38-30.5-108 (note that under this statute, the original owner may also seek injunctive relief in 
order to enforce the easement).  
36 Morisette, at 391.  
37 UCEA §2(c), 12 U.L.A. 153 (2002).  
38 Mont. Code Ann. § 76-6-202 (2002). 
39 I.R.C. §170(h)(2) (2002). 
40 Morisette, at 392.    
41 UCEA §3(b), 12 U.L.A. 177 (1996).  
42 Morisette, at 392.  
43 Jeffrey A. Blackie, Conservation Easements and the Doctrine of Changed Conditions, 40 Hastings L. J. 1187, 1214 
(1989).  The doctrine of changed conditions traditionally allows courts to terminate a real covenant or an 
equitable servitude if the conditions have become obsolete as applied to the servient estate. Id. Courts have 
been reluctant to use the doctrine to terminate easements because there is some confusion as to whether 
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confusion, legal scholars argue that legislatures should explicitly outline the conditions 

for termination of conservation easements in state statutes, rather than leaving the 

problem to the courts.44   

 

In Colorado, the law provides that a conservation easement will be perpetual 

unless the easement states otherwise.45  Once created, however, this easement may be 

terminated, released, or abandoned, like any other easement.46  Only a perpetual 

easement, however, may qualify for all available tax benefits.47 

 

•  Tax Issues  

 

Tax benefits are one of the primary incentives for landowners to convey 

easements to land trusts.  The conveyance of a conservation easement may make the 

landowner eligible for a reduction in federal income taxes, a reduction in the value of 

property for the purposes of estate taxes, and a reduction in the value of the property for 

the purpose of property tax valuations. 48   

 

The conveyance of an easement may reduce the landowner’s income tax.  The 

landowner can deduct the value of a qualifying easement from his or her taxable income. 

49  The value of the easement is assessed as the difference between the value of the land 

unburdened by the restriction and its value subject to the restriction.50  

 

Certain conditions must be met for landowner’s conveyance of the easement to 

qualify for an income tax deduction.  If a charitable contribution meets the test of a 

“qualified conservation contribution,” then a landowner may deduct the contribution of 

                                                                                                                                                                             
conservation easements are more similar to common law easements or to an equitable servitude or real 
covenant. Id.  
44 Morisette, at 393.   
45 C.R.S. §38-30.5-103(3).   
46 C.R.S. §38-30.5-107.  
47 26 C.F.R. §§ 1.170A-14(a), (g).  
48 Morisette, at 393.  
49 Treas. Reg. § 1.170A-14(h).  
50 Treas. Reg. § 1.170A-14(h)(2).   
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a conservation easement to a land trust.51  Further, the conservation easement must 

qualify as a “real property interest” by being a perpetual restriction on the use of the 

land.52  A “qualified organization” includes public and private 501(c)(3) organizations, 

such as land trusts.53  Finally, the easement must serve a conservation purpose including 

“preservation of land for public outdoor recreation and education uses,” “protection of 

habitat for plants, fish, wildlife, or similar ecosystems,” “preservation of open space 

including farmland and forests,” and “preservation of historic structures.”54   

 

Landowners may also use the donation of an easement to reduce the value of their 

property for estate tax purposes.55   Estate taxes take a percentage of the value of the 

estate that passes to one’s heirs upon the death of the landowner.  The estate is valued at 

its “highest and best” use, which may not be as agricultural land or open space.  Estate 

tax rates above the exemption start at 37 percent, so an heir may be forced to sell real 

property to raise the money required to pay the estate taxes on it. 56  The lower value of 

real property restricted by an easement reduces, and may even eliminate estate taxes.  

Thus, the estate tax reduction provides landowners who wish to keep land in the family 

with an incentive to contribute the easements. 

 

The landowner may also qualify for a reduction of his or her property taxes, 

depending on the state law.57  Property is generally taxed according to its fair market 

value, so an easement that diminishes the property’s value will consequently diminish 

taxes on the property.  While in Colorado the property tax on agricultural land is 

minimal, this tax break is still important for non-agricultural parcels, such as the 

majority of land in eastern states.  This combination of tax breaks gives landowners 

powerful financial incentives to donate conservation easements. 

 

Other easements 

                                                           
51 I.R.C. §170(f)(3)(B)(iii) (2002).  
52 I.R.C. §170(h)(2) (2002).  
53 I.R.C. §170(h)(3).   
54 I.R.C. §170(h)(4).  
55 Treas. Reg. § 20.2055-2.  
56 Morrisette, at 395.   
57 4 POWELL, §34A.05.   
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One final note which bears mention in this easement section is that if a 

landowner grants a positive grant of right on their land, it will be held to last for 

perpetuity.  In essence, the easement (say to climb on such and such cliff, or to pass 

through to gain access), will run with the title of the land and burden the successor 

owners of the property.  Also, in some states, an easement holder can be categorized like 

a creditor in a foreclosure action allowing them a right to redeem on the landowner’s 

debt and gain title to the property. 

 

Adverse Possession 

 

This brief section is included for the main purpose of dispelling a legal myth 

consistently held in the lay community.  Many people believe that there exists a 

fundamental “squatter’s right” to property not in use.  While there are some elements of 

this concept that are enforced by law, the doctrine of adverse possession is quite specific. 

 

The doctrine of adverse possession holds that land that is under the possession of 

a trespasser will actually pass title to that trespasser if held for a certain amount of time.  

The justification for this doctrine is that land should go to those who seek to employ its 

use for the highest possible benefit.  Obviously, any use was often regarded as better than 

no use. 

 

 Under the old common law, the period for possession required to pass title was 

21 years.  This is largely a historical fact as each state now has its own requirements 

mandated by statute.  For example, in Colorado, the time requirement is 7 years, and one 

must fulfill the following other requirements to claim right to title through adverse 

possession: 

 
1. One’s use and occupation must be actual - you must actually enter upon the land 

and occupy it; 
2. One’s use must be open and notorious - you must hold yourself out as the owner 

and act as if you own it (in Colorado, this means that you must pay the property 
taxes on this portion of land); 
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3. One’s use of the land cannot come about because of a subjective state of mind - 
this means that you cannot just strut onto the land and start your possession, you 
must have some sort of claim of right (like a title) to enable you to enter and 
remain on the land; and 

4. One must continually occupy the land for the statutory time - even seasonal 
breaks that would not comport with how one would normally occupy the land 
will be held against finding one an adverse possessor. 

 
As is evident, it is near impossible to successfully employ the doctrine of adverse 

possession in the modern legal error.  The doctrine mostly survives to grant relief to 

those who innocently take fraudulent title and who dedicate their lives to the land.  Also 

of note, is that the doctrine of adverse possession cannot apply against the government. 

 

Public Lands 

 

Prime climbing areas often lie on public lands.  When they do, the main party in 

which to negotiate access with will be the government itself.  While most Americans 

view the public lands as theirs to do as they please, the type of land (aka, its official 

designation), and who manages the land (e.g. U.S.F.S., U.S.P.S, B.L.M., etc.), plays an 

important role in deciding what the scope and mix of activities are that can occur on the 

land.  This section will outline the major types of public lands, as well as the statutory 

conditions by which they are managed.  In doing so, it is hoped that the reader will have 

a better understanding of the infrastructure that is our public lands, as well as gain some 

familiarity with the more general nuances concerning how they are managed. 

 

What should be foremost in every person’s mind when dealing with public land 

issues is their inherent complexity.  Public lands are managed from multiple 

perspectives.  This makes deciphering an access issue more of a political endeavor than a 

legal one.  Unlike more simple interpersonal conflicts, where caselaw and statutory law 

are geared towards reaching individual solutions, public land issues largely turn on more 

global objectives (like overall resource yields).  As such, entire user groups, and their 

respective interests, must be considered into the access mix.   
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Public land issues largely turn on statutory interpretation.  Bearing this in mind, 

the Administrative Procedures Act,58 and the decisions that interpret it, grant almost 

complete deference to the federal decisionmaking body responsible for each particular 

decision.  This means that it is neigh impossible to get decisions about the public lands 

made by a management agency overturned, if the respective agency followed its own 

internal procedures.59  What often leads to a successful challenge of an administrative 

determination (say to preference timber harvesting over recreational interests), is to 

hook into other ancillary statutes such as the Endangered Species Act (ESA), or the 

National Environmental Policy Act (NEPA). 

 

So, given the broad statutory power to regulate the public lands that are 

entrusted to each agency, and the deference that accompanies their decisions, climbers 

should be cautioned that success in overturning a public land agency’s decision will be 

hard to come by.  Adding another factor in the mix is the somewhat neutrality of the 

legal tools available to each user group.  Loggers can avail themselves of the same 

multiple use language as climbers, so an exclusion in favor of one group is often seen as 

just as improper had the parties been reversed.  Furthermore, there are certain statutes, 

namely the Hard Rock Mining Act, that actually grant preferential treatment to certain 

uses.  They do so, not by explicitly allowing one use to trump another, but rather by 

granting certain inalienable rights, such as to explore and extract. 

 

Finally, this section is geared more towards providing some legal hooks in which 

to preserve our climbing areas on public lands.  Unlike in the private sector, actual access 

to climbing locations on public lands is rarely, if ever prohibited.  Of more concern is 

preserving that access, and most fundamentally, the crag and mountain resources 

                                                           
58 A thorough explanation of the APA is beyond the scope of this primer. It is enough to point out that this 
statute grants administrative agencies the power to make rules and regulations.  The Act also imparts a 
very high standard of review for administrative decisions, often “arbitrary and capricious”.  Often times 
another statue dealing with a particular agency will shield their decisions from judicial review.  At the very 
least, the APA dictates that all administrative remedies must be exhausted before going to the courts. 
59 For example, if an agency considers the fact that granting a permit to blow up a cliff for mining purposes 
will completely eliminate any recreational potential, it will be upheld, as long as the agency actually 
considered that in their decision.  The failure to do so, or perhaps to follow the proper assessment 
procedures (like doing at least a preliminary environmental impact assessment), may lead to delay in 
executing the agency’s decision.  But, if the agency makes a finding of no significant impact (FONSI), their 
decision will be upheld based upon their interpretation of  the word “significant”. 
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themselves.  Doing so requires a creative mind.  One must be able to draw from the 

various statues’ specific language and employ those terms which can be of aid in any 

given plight.   

 

I can confidently say that climbing was not on any legislator’s mind when 

drafting or passing these statutes.  Thus, legal advocates must incorporate more indirect 

tactics for keeping our climbing areas pristine.  The following section is geared towards 

providing a roadmap, entailing the advocate to know where to start given a certain 

threatening influence.  With that in mind, a broad overview of the major public land 

statues is provided. 

 

The Major Public Lands Statutes 

 

 MUSYA 

 

MUSYA, The Multiple-Use, Sustained-Yield Act of 1960, 16 U.S.C.A § 528, et. 

seq., is an extremely broad statute that applies to every agency managing the public 

lands.60  It is also a very short act consisting of merely 4 provisions.  What MUSYA 

mandates is that the public lands be managed with two broad purposes in mind.  First, 

public lands should be managed to ensure multiple uses.  This includes allowing outdoor 

recreation, development of rangeland, timber, watershed, and fish and wildlife.  Multiple 

use is defined to include: 

 
 the management of all the various renewable surface resources of the 
national forests so that they are utilized in the combination that will best 
meet the needs of the American people; making the most judicious use of 
the land for some or all of these resources or related surfaces over areas 
large enough to provide sufficient latitude for periodic adjustments in use 
to conform to changing needs and conditions; that some land will be used 
for less than all of the resources; and harmonious and coordinated 
management of the various resources, each with the other, without 
impairment of the productivity of the land, with consideration being 
given to the relative values of the various resources, and not necessarily 

                                                           
60 Usually there is a reference to it in other statutes incorporating its goals and mandates. 
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the combination of uses that will give the greatest dollar return or the 
greatest unit output. § 531(a). 
 

Second, the statute mandates that the resources of the public lands should be managed 

with production in mind.  Sustained yield means: 

 
the achievement and maintenance in perpetuity of a high-level annual or 
regular periodic output of the various renewable resources of the national 
forests without impairment of the productivity of the land. § 531(b). 
 
While MUSYA does not provide much specific help in the way of preservation 

and conservation, it does allow advocates to make an argument that an agency is being 

too single-minded.  A cautionary note: what one group can say, the other can too, 

especially given the production focus of the Act as opposed to the preservation focus.  

Secondly, the Act specifically contemplates that certain areas of the public lands may be 

designated for individual uses.  This may mean timber harvesting, or bird watching. 

   

FLPMA 

 

FLPMA, or the Federal Land Policy and Management Act of 1976, 43 U.S.C.A. § 

1701, et. seq.,  is the statute that regulates lands under the jurisdiction of the Bureau of 

Land Management (BLM).  FLPMA is also the organic act for the BLM agency itself, 

vesting it with power to manage the public lands, and setting standards for such 

management.  The BLM is charged with managing the lands of its jurisdiction under 

principles of multiple use and sustained yield.  § 1732.  This is a double edged sword for 

interest groups because often, the sustained yield portion of the statute escapes people’s 

consideration.  § 1740 gives the BLM authority to create regulations. 

 

FLPMA is the statute that regulates withdrawals of land into the public lands 

system, as well as exchanges and sales of public lands.  FLPMA also regulates grazing on 

BLM land, by setting up a permit system and local grazing boards.  FLPMA also grants 

authority to give rights of way, such as easements, that are in the public interest. § 1761. 

 



A Survey of Legal Issues Affecting Climbing ~ 2d 

44 

Probably the most important section of FLPMA is § 1732(b), which states that, 

“in managing the public lands, the Secretary [of Interior] shall ... take any action 

necessary to prevent unnecessary or undue degradation of the lands.”  This mandate 

gives interest groups a hook to force the agency to consider the effects that granting 

permits for roads, canals, etc., or the effect that allowing a certain resource extraction 

operation may have upon the land. 

 

NFMA 

 

NFMA, or the National Forest Management Act, 16 U.S.C.A. § 1600, et. seq., is the 

statute that regulates the National Forest Service and their management duties over the 

national forest lands.  § 1613 grants the Forest Service rulemaking authority.  The goals of 

NFMA are to improve and protect forests, to secure favorable conditions of water flows, 

and finally to furnish a continuous supply of timber.  This last mandate includes using 

clearcutting to some extent through rules designed to manage even-aged cuts.  Subject to 

these rules, the Forest Service must consider certain physical and economic suitability 

requirements as well as plant and animal diversity.  § 1604(g)(3)(B). 

 

It is through this last mentioned section, § 1604(g)(3)(B), that interest groups 

may find a hook to limit a logging operation.  The Forest Service is charged with 

providing for diversity of plants and animal communities.  According to 36 C.F.R. § 

219.27(a)(5), diversity is defined to include the distribution and abundance of different 

plant and animal communities and species within the area covered by a land and 

resource management plan.  This is a very generous definition that leaves open all sorts of 

creative ways to challenge a forest service action. 

 

A large part of the Forest Service’s work is to create and maintain Land and 

Resource Management Plans (Forest Plans).  The plans must be completed every 10-15 

years.  A committee of scientists help draft the plan as well as the regulations that drive 

them.  This group employs a systematic interdisciplinary approach towards maintaining 

the forests.  Included in this approach must be the “integrated consideration of physical, 
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biological, economic, and other sciences.”  § 1604(B).  Once again, advocates can 

challenge forest plans for failing to consider what may become of a certain scientific 

investigation. 

 

NEPA 

 

NEPA, The National Environmental Policy Act of 1969, 42 U.S.C.A § 4321, et. seq. 

is probably the most potent federal statue from which to draw arguments that can defeat 

the decisions of public land agencies.   The act applies to all governmental agencies and 

mandates that they consider the environmental effects of their actions.  It further directs 

agencies to examine environmental factors right along with any other economic or 

technical goals they may have. 

 

NEPA is a procedural statute.  This is a very important point.  If an agency 

complies with the procedures set forth in the Act, then no matter how harmful their 

decision is, it will be upheld.  NEPA requires a detailed statement whenever there is a 

proposal for legislation or other major federal action which would significantly affect the 

quality of the human environment.  § 102(2)(c).  Any time there is an irreversible and 

irretrievable commitment of resources, NEPA compliance is required. § 4332(2)(C)(v). 

 

This is a very tough requirement.  The statement must include the environmental 

impact of the proposed action addressing any adverse environmental effects which 

cannot be avoided.  Further, the Act requires that the governmental agency consider 

alternative actions.  § 4332.  Among these, and a popular hook for litigation, is the 

alternative to scrap the proposed action. 

 

The basic NEPA procedure for a proposed major federal action, or one that 

involves a commitment of resources, is as follows: 

 
The agency makes an initial decision to conduct an environmental impact 
statement (EIS) or a less detailed environmental assessment (EA); 
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If the agency chooses an EA, which is a mini-EIS, the agency either 
reaches the determination that they should do an EIS, or they issue a 
finding of no significant impact (FONSI);   
 
If the agency chooses to conduct an EIS, then the scope of the EIS is 
determined, a draft EIS is formulated, public comments are elicited,61 and 
the Final EIS issues.   
 
From either a FONSI, or a FIES, a decision is made about the proposed 
agency action. 

 
All along this process are chances for legal advocates to challenge the agency’s 

compliance with the procedural mandates of NEPA.  In doing so, the advocate may wish 

to delay the process,62 or more beneficially, have their special interest included in the 

scope of the agency’s final action. 

 

ESA 

 

The ESA, or The Endangered Species Act of 1973, 16 U.S.C.A. § 1531, et. seq., is 

another ancillary statute that legal advocates can draw upon to protect public lands from 

the potentially destructive decisions of their managing agencies.  The act is quite 

complicated and a thorough review of it is beyond the scope of this primer.  Basically, 

like NEPA, but even more pervasive, any decision made by a governmental agency must 

be taken to ensure that certain species are protected.  What follows in the statue is a 

delineation of the process required to make sure that critical habitat is not harmed.  

Advocates can challenge governmental actions (although the ESA applies to citizens as 

well) by showing unlawful compliance with the Act, such as not completing a biological 

assessment, not suggesting prudent alternatives, failing to notice a species, etc. 

 

The Wilderness Act of 1964 

                                                           
61 It is important to recognize the effect of the public comment period.  Public comments are not influential 
by law.  Most likely, they will end up in an appendix to the EIS.  Further, there is evidence to suggest that 
mass commenting through e-mail or standard form verbiage is absolutely useless in affecting an agency 
action.  Sheer volume does not affect action. Better to write a personal letter, and talk to your 
representative or senator. 
62 As of the time of this writing, there is pending policy to streamline the EIS process for certain agency 
decisions based upon the current administration’s view that delay is overwhelming the system. 
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The Wilderness Act of 1964, 16 U.S.C.A. § 1131, et. seq. severely limits the type and 

scope of activities that can occur on specially designated areas of public lands- namely 

wilderness areas.  The Act is important more for what it forbids, rather than what it 

grants.  Mining is curtailed, as is motorized use, grazing, logging, access to private in- 

holdings, water development, along with commercial uses such as guiding, packing, river 

running, etc. 

 

The main focus of the Act is to not impair the wilderness characteristics of the 

land.  Wilderness is defined as follows: 

A wilderness, in contrast with those areas where man and his own works 
dominate the landscape, is hereby recognized as an area where the earth 
and its community of life are untrammeled by man, where man himself is a 
visitor who does not remain.  An area of wilderness is further defined to 
mean in this chapter an area of undeveloped Federal land retaining its 
primeval character and influence, without permanent improvements or 
human habitation, which is protected and managed so as to preserve its 
natural conditions and which (1) generally appears to have been affected 
primarily by the forces of nature, with the imprint of man's work 
substantially unnoticeable;  (2) has outstanding opportunities for solitude 
or a primitive and unconfined type of recreation; (3) has at least five 
thousand acres of land or is of sufficient size as to make practicable its 
preservation and use in an unimpaired condition;  and (4) may also 
contain ecological, geological, or other features of scientific, educational, 
scenic, or historical value.  Id. 

 
The Act grants broad authority to the land agencies to manage wilderness areas 

consistent with the primeval character defined above.  This is a rather vague standard 

which is almost immune from legal attack.  Of note, is a provision in MUSYA that “the 

establishment and maintenance of wilderness are consistent with the purposes of [the 

Act].  MUSYA § 529.  Therefore, one is still able to argue that inclusion into wilderness 
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be a potential consideration of an agency decision that is in harmony with the concept of 

multiple-use/sustained-yield. 

 

Anchors and protection on wilderness land 

 

This brief section is included to address the debate that surrounds a proposed 

ban on fixed anchors in wilderness areas.  This is a largely unsettled area of law, but it is 

one that demonstrates the powerful effect of deference to agency interpretations of 

public land statutes. 

 

The key question in the debate is whether a bolt, piton, sling, etc., is a “structure 

or installation” for purposes of the Wilderness Act.  If these common methods of 

permanent protection are defined to fall under this broad category, then it is clear that 

the agencies can prohibit them.  Time will tell how stringently the Act will be read in 

this context.  Currently the Forest Service is taking the position that these means of 

providing safe decent from climbing routes and peaks are installations under the Act.  

The Department of Interior is taking a somewhat more lenient position holding that they 

are not per se prohibited, but are subject to regulation and prohibition by local land 

managers.   

 

Once again, climbers will have to be creative in their legal advocacy.  Often times 

this means searching out decisions that relate to other uses.  For example, the Wilderness 

Watch v. Robertson, 978 F.2d 1484 (1992) case seems to hold that commercial outfitters may be 

allowed to use hitching posts for livestock, and use other facilities to store lumber in 

wilderness areas.  Latching on to these types of decisions, and extrapolating from their 

arguments, provides hope that our wilderness areas will not be de facto shut down to 

climbing.  On another note, a different reading of the Act, focusing on the uninhibited 

forms of recreation language, as well as the historical essence of climbing in the 

wilderness, may also be helpful.   
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In conclusion, the above section seeks to provide a rough outline of our nation’s 

public land system with an overview of the legislation and agencies that regulate them.  

Ancillary acts have also been briefly explained to show their powerful influence in 

getting a public lands agency to include multiple perspectives into their management 

calculus.  By harnessing a combinatorial approach to advocacy, there are plenty of means 

by which climber advocates can preserve our public lands for future recreational 

pursuits. 

 

Conclusion 

 

It has been our hope to provide a concise source of information to allow non-

lawyers to identify the general aspects of law that can affect climbing access.  

Unfortunately, most of these legal areas revolve around the potential for liability that can 

arise as the result of serious injury.  It is clear from the above survey that there are ways 

to sanction those who cause liability, but it is equally clear that there are ways to protect 

those who are truly innocent.  Additionally, the law affects other aspects of access as 

evinced by its affirmative use to gain rights to land through creative property 

arangements.   

 

In sum, regardless of the specific contexts in which the law affects access, it is 

crucial that one be mindful of the important role that the law plays.  Most times, people’s 

perceptions hold the key to keeping land open to climbing.  If these perceptions are ill 

informed, then the decisions that stem from them can be detrimental to all of us.  By 

understanding what the real risks are when it comes to legal liability and access (just 

like in our individual choices whilst climbing), multiple parties can intelligently reach 

agreements without any bars in the form of ignorance fueled by perceived, as opposed to 

actual, risks. 
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Appendix: Colorado’s Recreational Use Statute 

 

§  33-41-101. Legislative declaration 
 
 The purpose of this article is to encourage owners of land to make land and water areas available for 
recreational purposes by limiting their liability toward persons entering thereon for such purposes. 
 
§  33-41-102. Definitions 
 
 As used in this article, unless the context otherwise requires: 
 
 (1) "Charge" means a consideration paid for entry upon or use of the land or any facilities thereon or 
adjacent thereto;  except that, in a case of land leased to a public entity or in which a public entity has been 
granted an easement or other rights to use land for recreational purposes, any consideration received by 
the owner for such lease, easement, or other right shall not be deemed a charge within the meaning of this 
article nor shall any consideration received by an owner from any federal governmental agency for the 
purposes of admitting any person constitute such a charge. 
 
 (2) "Land" also means roads, water, watercourses, private ways, and buildings, structures, and machinery 
or equipment thereon, when attached to real property. 
 
 (3) "Owner" includes, but is not limited to, the possessor of a fee interest, a tenant, lessee, occupant, the 
possessor of any other interest in land, or any person having a right to grant permission to use the land, or 
any public entity as defined in the "Colorado Governmental Immunity Act", article 10 of title 24, C.R.S., 
which has an interest in land. 
 
 (4) "Person" includes any individual, regardless of age, maturity, or experience, or any corporation, 
government or governmental subdivision or agency, business trust, estate, trust, partnership, or 
association, or any other legal entity. 
 
 (4.5) "Public entity" means the same as defined in section 24-10-103(5), C.R.S. 
 
 (5) "Recreational purpose" includes, but is not limited to, any sports or other recreational activity of 
whatever nature undertaken by a person while using the land, including ponds, lakes, reservoirs, streams, 
paths, and trails appurtenant thereto, of another and includes, but is not limited to, any hobby, diversion, 
or other sports or other recreational activity such as:  Hunting, fishing, camping, picnicking, hiking, 
horseback riding, snowshoeing, cross country skiing, bicycling, riding or driving motorized recreational 
vehicles, swimming, tubing, diving, spelunking, sight-seeing, exploring, hang gliding, rock climbing, kite 
flying, roller skating, bird watching, gold panning, target shooting, ice skating, ice fishing, photography, or 
engaging in any other form of sports or other recreational activity. 
 
§  33-41-103. Limitation on landowner's liability 
 
 (1) Subject to the provision of section 33-41-105, an owner of land who either directly or indirectly invites 
or permits, without charge, any person to use such property for recreational purposes does not thereby: 
 
 (a) Extend any assurance that the premises are safe for any purpose; 
 
 (b) Confer upon such person the legal status of an invitee or licensee to whom a duty of care is owed; 
 
 (c) Assume responsibility or incur liability for any injury to person or property or for the death of any 
person caused by an act or omission of such person. 
 
 (2)(a) To the extent liability is found, notwithstanding subsection (1) of this section, the total amount of 
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damages that may be recovered from a private landowner who leases land or a portion thereof to a public 
entity for recreational purposes or who grants an easement or other rights to use land or a portion thereof 
to a public entity for recreational purposes for injuries resulting from the use of the land by invited guests 
for recreational purposes shall be: 
 
(b) The limitations in this subsection (2) shall apply only when access to the property is limited, to the 
extent practicable, to invited guests, when the person injured is an invited guest of the public entity, when 
such use of the land by the injured person is for recreational purposes, and only during the term of such 
lease, easement, or other grant. 
 
 (c) Nothing in this subsection (2) shall limit, enlarge, or otherwise affect the liability of a public entity. 
 
 (d) In order to ensure the independence of public entities in the management of their recreational 
programs and to protect private landowners of land used for public recreational purposes from liability 
therefor, except as otherwise agreed by the public entity and a private landowner, a private landowner 
shall not be liable for a public entity's management of the land or portion thereof which is used for 
recreational purposes. 
 
 (e) For purposes of this subsection (2) only, unless the context otherwise requires: 
 
 (I) "Invited guests" means all persons or guests of persons present on the land for recreational purposes, at 
the invitation or consent of the public entity, and with or without permit or license to enter the land, and 
all persons present on the land at the invitation or consent of the public entity or the landowner for 
business or other purposes relating to or arising from the use of the land for recreational purposesif the 
public entity receives all of the revenues, if any, which are collected for entry onto the land.  "Invited 
guests" does not include any such persons or guests of any person present on the land for recreational 
purposes at the invitation or consent of the public entity or the landowner if the landowner retains all or a 
portion of the revenue collected for entry onto the land or if the landowner shares the revenue collected for 
entry onto the land with the public entity.  For the purposes of this subparagraph (I), "revenue collected 
for entry" does not include lease payments, lease-purchase payments, or rental payments. 
 
 (II) "Land" means real property, or a body of water and the real property appurtenant thereto, which is 
leased to a public entity or for which an easement or other right is granted to a public entity for 
recreational purposes.  "Land", as used in this subsection (2), does not include real property, buildings, or 
portions thereof which are not the subject of a lease, easement, or other right of use granted to a public 
entity. 
 
 (II.5) "Lease" or "leased" includes a lease-purchase agreement containing an option to purchase the 
property.  Any lease in which a private landowner leases land or a portion thereof to a public entity for 
recreational purposes shall contain a disclosure advising the private landowner of the right to bargain for 
indemnification from liability for injury resulting from use of the land by invited guests for recreational 
purposes. 
 
 (II.7) "Management" means the entire range of activities, whether undertaken or not by the public entity, 
associated with controlling, directing, allowing, and administering the use, operation, protection, 
development, repair, and maintenance of private land for public recreational purposes. 
 
 (III) "Recreational purposes" includes, but is not limited to, any sports or other recreational activity of 
whatever nature undertaken by an invited guest while using the land, including ponds, lakes, reservoirs, 
streams, paths, and trails appurtenant to, of another and includes, but is not limited to, any hobby, 
diversion, or other sports or other recreational activity such as: Fishing, picnicking, hiking, horseback 
riding, snowshoeing, cross country skiing, bicycling, swimming, tubing, diving, sight-seeing, exploring, 
kite flying, bird watching, gold panning, ice skating, ice fishing, photography, or engaging in any other 
form of sports or other recreational activity, as well as any activities related to such sports or recreational 
activities, and any activities directly or indirectly resulting from such sports or recreational activity. 
 
§  33-41-104. When liability is not limited 



 

c 

 
 (1) Nothing in this article limits in any way any liability which would otherwise exist: 
 
 (a) For willful or malicious failure to guard or warn against a known dangerous condition, use, structure, 
or activity likely to cause harm; 
 
 (b) For injury suffered by any person in any case where the owner of land charges the person who enters 
or goes on the land for the recreational use thereof;  except that, in case of land leased to a public entity or 
in which a public entity has been granted an easement or other rights to use land for recreational purposes 
any consideration received by the owner for such lease, easement, or other right shall not be deemed a 
charge within the meaning of this article nor shall any consideration received by an owner from any federal 
governmental agency for the purpose of admitting any person constitute such a charge; 
 
 (c) For maintaining an attractive nuisance;  except that, if the property used for public recreational 
purposes was constructed or is used for or in connection with the diversion, storage, conveyance, or use of 
water, the property and the water within such property shall not constitute an attractive nuisance; 
 
 (d) For injury received on land incidental to the use of land on which a commercial or business enterprise 
of any description is being carried on; except that in the case of land leased to a public entity for 
recreational purposes or in which a public entity has been granted an easement or other rights to use land 
for recreational purposes, such land shall not be considered to be land upon which a business or 
commercial enterprise is being carried on. 


	Table Of Contents
	Appendix: Colorado’s Recreational Use Statute

